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ZLAKET, Chief Justice.

11 Def endant Robert J. Mbody was convicted on two counts of
first degree nurder and sentenced to death. W reviewthis case on
direct, autommtic appeal pursuant to Ariz. Const. art. VI, 8§ 5(3),
A RS 8§ 13-4031, and Ariz. R Cim P. 31.2(b).

FACTS

12 On Novenber 15, 1993, the defendant awoke, put on his
"best suit," picked up sonme flowers, and drove to the hone of a

female friend, Mchelle Malone. Seeing her husband's car in the



dri veway, the defendant went to have breakfast. He |ater returned,
parked his car, went to the front door, and knocked. After first
checking to see who it was, Malone let the defendant into her
house.

13 Moody gave her the flowers, then sat and tal ked with her
at the kitchen table. She showed hi m around her new y decorated
house. When they returned to the kitchen, the defendant pulled a
kni fe out of his jacket pocket. The two struggled, nmoving fromthe
kitchen through the hallway to the bedroom and eventually to the
office, where he enptied Malone's purse and took noney from her
wal l et. Mody then forced her back into the kitchen and tied her
to a chair with phone cords he had ripped from the wall. He
dragged her--still tied to the chair--into a back bedroom where he
renmoved two gun cases froma closet. The defendant hit Mal one over
the head with a BB gun and shot her numerous tinmes in the head and
chest with a .22 rifle, rel oadi ng between each shot. He then left,
taking the rifle, a shotgun, and a .22 pistol with him

14 Five days later, on the evening of Novenber 20, 1993,
Moody packed a suitcase and went to the honme of another friend,
Patricia Magda. After visiting for a while, Magda showed Mbody a
Chri stmas cal endar she had nmade. Wen she bent down on her knees,
he grabbed her around the neck and tied her hands and feet wth
neckties that he had in his jacket pocket. He took a bank card

fromher purse and forced her to reveal the personal identification



nunmber (PIN). Next, the defendant put a chair over the victimand
drove her car to an automatic teller machine (ATM. He was unable
to get any noney, so he drove back to Magda's house, where she
agai n gave himher PIN. He then went to the ATM and w t hdr ew $300.
Moody returned to the victims house, pulled a knife from his
pocket, slit her throat, stabbed her in the back, covered her with
a rug, and beat her over the head with hedge clippers. He cut the
t el ephone cords, took Magda's wal |l et and keys, and | eft in her car.
15 Def endant cl ains that his invol venent in these crines was
i nvol untary. He says that space aliens were in control of his
body, and he was nerely an unconsci ous observer of the nurders.
PROCEDURAL HI STORY

16 On January 5, 1994, Moody showed up in California at the
Orange County sheriff's departnent, claimng not to know his
identity or to renmenber anything prior to January 4, 1994, when he
found hinself on a bus bench. Police discovered through
fingerprint records that he was wanted in Arizona on two counts of
first degree nurder

17 Upon the defendant's return to this state, deputy public
defender Daniel Gills was appointed as his counsel. In May of
1994, Gills noved to withdraw, alleging that Mbody had "devel oped
an obsessive hatred for his attorney and his attorney's staff" and
a belief "that his attorney [was] totally incapable of providing

himwith even mnimally conpetent representation.” Gills further



clainmed that he had "exhausted all efforts to reconcile the
conflict and [ had] reached a firmdecision that the situation [was]
irreparable.”™ The court perceived that Mody's disagreenent was
wth Gills'" refusal to present or investigate his so-called "alien
defense,” rather than with the |awer personally. Al t hough the
judge stated his opinion that this conflict would |ikely be present
with any attorney appointed for the defendant, we are unable to
find in the record any formal ruling on the notion to w thdraw
Because Gills continued with the representation, we assune it was
deni ed.

18 On June 21, 1995, Gills filed a second notion to
W t hdraw, stating that Mboody had demanded his renoval. Apparently,
the defendant threatened to file ethical conplaints against both
Gills and the Public Defender's office if he did not obtain new
counsel . Defendant expressed frustration at the attorney's failure
to interviewany witnesses. He also stated that he had no trust in
Gills and no confidence that the lawer would act in his best
i nterest. Wen the judge denied this notion, the defendant
i ndicated that he would file a request to proceed pro se because of
the court's refusal to appoint new counsel.

19 On July 5, 1995, Mwody filed his notion for self-
representation claimng, anong other things, that Gills "wlfully
negl ected" to interview any of the state's or the defendant's

Wi tnesses and that "the trust essential to effective attorney



client relationship has been conpl etely destroyed.” He stated that
he was being forced to accept the |awer against his wll.
Ironically, Gills opposed the notion, believing that any waiver
was coercive under the circunstances. The court, however, granted
the defendant's request, and Mobody represented hinself at trial.
Gills was appoi nted as advi sory counsel, but was | ater repl aced by
anot her public defender, John Seanon. Mody was convicted on both
counts of first degree nurder and sentenced to death

7110 Def endant rai ses nunmerous issues on appeal. W reverse
the conviction and remand for a new trial because the court's
refusal to appoint a new attorney rendered the subsequent wai ver of

counsel involuntary. W need not reach any of the other issues.

NEW COUNSEL
11 A crimnal defendant has a Sixth Amendnent right to
representation by conpetent counsel. U'S. Const. anmend. VI; see
also Ariz. Const. art. Il, §824; ARS 8§ 13-114(2); Ariz. R Crim
P. 6.1. A defendant is not, however, entitled to counsel of

choice, or to a neaningful relationship with his or her attorney.

State v. Bible, 175 Ariz. 549, 591, 858 P.2d 1152, 1194 (1993).

Consequent |y, when considering a notion to substitute attorneys, a
j udge nust eval uate several factors designed to bal ance the rights
and interests of a defendant with judicial econony. These include
whet her an irreconcil able conflict exists between counsel
and the accused, and whether new counsel would be

confronted with the sane conflict; the timng of the
nmotion; inconvenience to wtnesses; the tine period



al ready el apsed between the alleged offense and trial;
the proclivity of the defendant to change counsel; and
qual ity of counsel

State v. LaGand, 152 Ariz. 483, 486-87, 733 P.2d 1066, 1069-70

(1987). The trial court's decision will not be disturbed absent a

cl ear abuse of discretion. State v. Lee, 142 Ariz. 210, 220, 689

P.2d 153, 163 (1984) (quoting People v. Schultheis, 638 P.2d 8, 15

(Col 0. 1981)).

| RRECONCI LABLE CONFLI CT
112 The def ense argues that a genuine irreconcil abl e conflict
exi sted between Mwody and his attorney, requiring a change of

counsel . See State v. Henry, 189 Ariz. 542, 547, 944 P.2d 57, 62

(1997). The state, on the other hand, contends that the friction
bet ween t he def endant and his | awyer was nmerely a di sagreenent over
trial strategy, insufficient to justify new representation. See
State v. Castillo, 110 NM 54, 56, 791 P.2d 808, 810 (NM

App. 1990).

113 The record in this case is replete with exanples of a

deep and irreconcilable conflict. Defendant's confidence in his
attorney was shaken at the outset, when an officer at the jail
allegedly told himthat if Gills was his attorney, he mght as
wel | plead guilty because that | awer "keeps his files in his shirt
pocket." In addition, the defendant's assertions that he had been
abduct ed by "space aliens" caused Gills to get angry with himand

call him™"crazy," both to his face and to the press.



114 When Gills disclosed 117 wi t nesses, the prosecutor noved
for sanctions against him claimng bad faith. The list of
W t nesses included fornmer United States presidents and astrononer
Carl Sagan. Gills provided address and tel ephone i nformation for
only five of the persons on the list, and sonme were identified by
first name only. The disclosure statenent al so specified a defense

(duress) unavailable in first degree murder cases. See A RS 8§

13-412.
115 Gills'" response to the prosecutor's notion described the
difficulties he was having with the defendant. He clainmed that

Moody had i nsisted on the contents of the disclosure statenent, and
that it was filed in an effort toregain his client's confidence by
"*playing ball' as the Defendant would like it played." Despite
this explanation, the court found the disclosures "fraudul ent"” and
ordered a good faith supplenental pleading within two weeks.

116 The strained relationship between |awer and client
continued. Defendant accused Gills and the |ead public defender
of being inconpetent and crazy. He believed that the [ awers were
conspiring with the prosecutor, court, and doctor to have him
declared insane. Gills admtted yelling at his client, telling
hi mthat he did not care about his case, and threatening to quit if
the defendant called the press. According to Gills, Moody
devel oped an "obsessive hatred" for himand the public defender's

office. Moody believed they were incapable of providing himwth



mnimally conpetent representation. Gills stated that he and the
def endant were "al nost at blows" and were "antagonistic towards
each other."

117 When Moody was found i nconpetent to stand trial, Gills
all egedly had a party to celebrate. The conflict worsened after
Moody was restored to conpetence. He continued to believe that his
| awyer was ineffective. The witnesses had yet to be interviewed,
and according to the defendant, the attorney refused to neet with
him Manwhile, Gills conplained that his casel oad was preventing
him from prepari ng adequately for Mody's trial.

118 The | awer's second notion to withdraw cane after the
def endant threatened to fil e ethical conplaints agai nst hi mand t he
public defender's office. Gills told the court, "it would be the
happiest day in nmy life if you took me off the case." Shortly
thereafter, he noved to continue the trial, claimng he was
unprepared and exhausted due to his "unfair and oppressive trial
schedul e. ™

119 Adm ttedly, part of the conflict between Gills and Mody
stemmed fromthe latter's insistence on the "alien defense theory,"
his lawer's reluctance to espouse it, and the trial judge's
refusal to allow witnesses in support of it. Wile this conflict
m ght be present regardl ess of who represented Myody, new counsel
"may [ have been] nore successful at persuading the client to foll ow

a different course of action," State v. Lee, 142 Ariz. at 220, 689




P.2d at 163, and perhaps even to accept an insanity defense.

120 Gills repeatedly informed the trial court that he
believed his client would cooperate with a different attorney.
During the hearing on the first notion to withdraw, he pleaded with
the trial judge:

|' ve addressed personally ny issue of this is a problem
that he's not going to have with any other attorney.

* * %
O herwise, | would have tried to weather the storm Your
Honor, and |I've tried fromday one. | just got off to a
bad start. You'll recall the problemat the jail with
the guards attacking, allegedly attacking ny ability as
an attorney way back in the proceedings. I[t's just

degraded ever since then.
|"ve made every effort, Your Honor. | made M.

Moody aware countless tinmes if there is a substitution
that occurs, that's the last one, the |ast bite he gets

at the apple. | think that alone will create incentive.
But quite frankly, not to oversinplify it, just not
have the nane Public Defender after it. | know the

peopl e that are on the contract list and I can't think of
a one that wouldn't be able to get along better with him
t han ne.

At anot her hearing on the sane notion he said:

Your Honor, he is totally focused on ne 100 percent.

I nteresting aside, part of his thinkingis that . . . the
next | awyer is predestined and he's not goi ng to have any
problenms with him I have told him -- this has been

goi ng on since day one, Your Honor, and | have in effect
threatened him saying, you know, if you get another
| awyer, that's going to be it. You don't get any nore.
But if there is a thousand |awers in Pima County, 999
will get along better with himthan ne.

121 This case is unlike State v. Henry, in which the

defendant "repeatedly clainmed 'irreconcilable conflict' with a



series of attorneys,” and the trial judge had already granted two
notions to substitute counsel. 189 Ariz. at 547, 944 P.2d at 62.
Here, there is no evidence of a proclivity to change | awers. See
LaG and, 152 Ariz. at 486, 733 P.2d at 1069. The court refused to
all ow a substitution even once, thus we have no basis for believing
that this defendant would have repeatedly requested a change.
| ndeed, once Gills was replaced by Seanon as advi sory counsel
there were no further conplaints by the attorney or Mody regardi ng
t he rel ati onshi p.
WAl VER OF COUNSEL

122 An accused has a right under both the federal and state
constitutions to waive counsel and represent hinself. U S. Const.
amends. VI, XV, Ariz. Const. art. II, § 24. Such a waiver,
however, nust be know ng, intelligent, and voluntary. State v.
Cornell, 179 Ariz. 314, 322, 878 P.2d 1352, 1360 (1994). Wiver is
voluntary if the choice presented to the defendant is not
constitutionally offensive. |In other words, the options nust be
consistent with the protections of the Sixth Amendnent. Uni t ed

States v. Robinson, 913 F.2d 712, 715 (9th Gr. 1990) (citing

United States v. Myya- Gonez, 860 F.2d 706, 739 (7th Gr. 1988)).

123 Here, the <choices presented to Muody were either
representation by a | awyer with whomhe had a conpletely fractured
relationship, clearly an "irreconcilable conflict,” or self-

representation. By refusing to appoint new counsel, the trial

10



court effectively left himno alternative. Forcing Mody to choose
inthis situation was constitutionally inperm ssible because both
alternatives resulted in a violation of his right to
representation. W hold that the court's refusal to provide
anot her attorney was an abuse of discretion and rendered Mody's
wai ver involuntary. Because the deprivation of a defendant’'s Sixth
Amendnent right to counsel "infect[s] the entire trial process,” it

requires automatic reversal. Bland v. California Dep't of

Corrections, 20 F.3d 1469, 1478 (9th Cir. 1994); see United States

v. Taylor, 113 F. 3d 1136, 1144 (10th G r. 1997).
DI SPCSI T1 ON
124 W reverse the defendant's convictions and sentences.

The matter is remanded for a new trial.

THOVAS A. ZLAKET, Chief Justice

CONCURRI NG

CHARLES E. JONES, Vice Chief Justice

STANLEY G FELDMVAN, Justice

RUTH V. MCGREGCOR, Justice

11



MART ONE, Justice, concurring.

125 There is considerable evidence in this case that Mody
wanted to represent hinself because of his erroneous belief that
this was a way to present his space alien theory of defense. He
claimed the space aliens made him do it. He did not plead
insanity. The trial court was quite correct in rejecting this
defense as a matter of |aw and thus no | awyer woul d ever be able to

present it. Nor could a pro per litigant. United States v.

Mor eno, 102 F.3d 994, 998-99 (9th Gr. 1996) (hol di ng
constitutional right to testify does not authorize a defendant to
present testinony that is irrelevant as a matter of law). See Rock

v. Arkansas, 483 U. S. 44, 55, 107 S. C. 2704, 2711 (1987) (stating

the right to present relevant testinony is not wwthout |imtation).
126 | f, upon remand, anot her irreconcil able conflict devel ops
as a result of Mdody' s insistence upon the assertion of his space
alien theory, then Mbody wll have to choose between his | awer or
self-representation, and in neither case will he be able to present
his space alien defense. The trial court nmust make this point very

cl ear to Moody.

FREDERI CK J. MARTONEB, Justice

12
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